TRANSMITTAL U.S. DEPARTMENT OF LABOR
Employment Standards Administration
Office of Federal Contract
Compliance Programs

NUMBER: 227 DATE. 9710/ 98 OFCCP ORDER NO.: FCCM NOTTCE CH 2

1. SUBJECT: Investigative procedures: conpliance check

2. PURPOSE: To revise the Federal Contract Conpliance Manual
(FCCM) to establish procedures for one of the conpliance
eval uati on procedures authorized under 41 CFR 60-1.20(a).

3. BACKGROUND: In recent anmendments to Parts 60-1 and 60- 60,
OFCCP renoved rigid requirenents outlining the content and
scope of conpliance reviews fromthe regul ati ons and adopted a
new approach to devel opi ng conpliance eval uati on procedures.
The new regul ati ons provide at 41 CFR 60-1.20(a) that OFCCP
may eval uate conpliance through one or a conbi nati on of
met hods. However, OFCCP declined to establish detailed
procedures for inplenenting the new conpliance eval uation
met hods in the regulations, reasoning that it is nore
appropriate for the agency to establish the procedures through
amendnents to the FCCM 62 Fed. Reg. 44180 (August 19, 1997).

The FCCM anendnments made through this transmittal are the
first procedures established under the new conpliance

eval uation authority. They will be utilized to inspect
certain records contractors are required to nmai ntain under the
record retention requirenments at 41 CFR 60-1.12(a)and (b).

The records contractors are required to retain under this
section include, anong other things, records pertaining to
requests for reasonabl e accommodati on, job advertisenents and
postings, copies of their AAPs and docunentation of good faith
effort for the preceding AAP year. These procedures for

i nspection of records onsite are established under the
“conpl i ance check” conpliance eval uation nethod authorized by
section 60-1.20(a)(3).



4.

GUI DELI NES:

Schedul i ng:

Al'l contractors selected for a conpliance check
will be sent a scheduling letter (Figure 2-4)

whi ch inforns them of the | aws enforced by OFCCP
and advi ses them of OFCCP s upcom ng i nspection of
data. Contractors are asked to have available for
i nspection information identified in the letter.
The enclosure to the letter is an informational
summary hi ghlighting inportant obligations

of Federal supply and service contractors under
the | aws enforced by OFCCP

Scope of the Conpliance Check:

The conpliance check consists of an inspection of
a limted nunber of records. The Conpliance

O ficer is not review ng data for reasonabl eness
or acceptability, but is inspecting to ensure the
contractor has maintai ned sone of the required
records in accordance with 41 CFR 60-1.12.

Conpl i ance Check Control Sheet:

When sending out the scheduling letter the

Compliance Oficer will begin to fill out the
conpl i ance check control sheet (Figure 2-7). An
el ectronic version of this formw |l also be used

for the case managenent tracking system

Conpl i ance Check C osure:

Al'l conpliance checks will be closed with a
closure letter (Figure 2-5). The letter specifies
the finding of the conpliance check, i.e. whether
the contractor made avail able for inspection al
the data requested in the scheduling letter.
Contractors which fail to allow access to their
facilities will be notified that they will be

sel ected for another form of conpliance

eval uati on.



5. | NSTRUCTI ONS: From Manual Chapter 2, renove and discard
pages v, 2-65/2-66, 2-71, 2-72/2-73, 2-74/2-75 and 2-76
and insert in their place the attached pages v, 2-65/2-66,
2-66al 2- 66b/ 2-66C, 2-71/2-72, 2-74/2-75, 2-76/2-77,
2-78/2-79, 2-80, 2C1/2C 2, 2C3/2C 4 and 2C 5/ 2C-6.
Not e that pages 2-65 and 2-71 are unchanged, but are
printed on the reverse side of pages which have been
changed or which have included in the Manual for the
first time. The current pages 2-72 through 2-76, which
are being discarded, are the index to Chapter 2. Pages 2C1
through 2C-6 are the repl acenent pages for the index, and
t hey should be inserted in the FCCM at the end of Chapter 2.
The i ndex pages were replaced because it was necessary to
assign new page nunbers to the index pages. The repl acenent
pages 2-71 through 2-80 should be inserted in Chapter 2
i mredi ately foll owm ng page 2-70b.

Al'l changes nmade in this Notice are indicated by a
vertical |ine.

6. OBSOLETE DATA: Pages v, 2-65/2-66, 2-71, 2-72/2-73,
2- 74/ 2-75 and 2-76

7. ATTACHVENT: Revi sed pages v, 2-65/2-66, 2-66al/2-66b/2-66c,
2-71/2-72, 2-74/2-75, 2-76/2-77, 2-78/2-79 2-80,
2C-1/2C 2, 2C 3/2C 4 and 2C 5/ 2C-6.

8. DISTRIBUTION: A, B (both hard copy and el ectronically);
C (hard copy only)

9. EXPI RATI ON DATE: This Notice expires when inplenented and
may be discarded or retained for reference, at your option.

SHI RLEY J. W LCHER DATE
Deputy Assistant Secretary for
Federal Contract Conpliance
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(b) Miling: The letter confirmng the onsite, signed by the
District Director (DD)/Assistant District Director (ADD)
should be mailed to the contractor (by certified mail,
return recei pt requested) sufficiently in advance of the
onsite date to ensure that the letter arrives at |east
3 days before the Conpliance Oficer (CO. In addition,
shoul d the contractor encounter unanticipated probl ens
in obtaining the itens requested, there should be suffi-
cient lead tine to allow for the substitution of alter-
nate materials, where possible and appropri ate.

2T COVPLI ANCE EVALUATI ON PROCEDURES - COMPLI ANCE CHECK TO
ENSURE MAI NTENANCE OF RECORDS CONSI STENT W TH 41 CFR
60-1.12

The OFCCP final rule revising 41 CFR Part 60-1 published August
19, 1997, effective Septenber 18, 1997, authorizes OFCCP to use a
range of nethods to evaluate a contractor’s conpliance with

the regul ations. Specifically, paragraph (a) provides that a
conpl i ance eval uati on may consi st of any one or a conbination of
the following: (1) a conpliance review, (2) an off-site review

of records, (3) a conpliance check, and (4) a focused review.

Wi le the conpliance review is the sane conprehensive exam nation
of the contractor’s enploynent practices as it has al ways been,

t he ot her eval uation nethods are intended to give the agency

addi tional investigative techniques to determ ne the conpliance
status of contractors. Specifically, OFCCP is now authorized
under 41 CFR 60-1.20(a) to use one or a conbination of the four
met hods in evaluating a contractor’s conpliance status.

This flexibility allows OFCCP to maxim ze the use of its

resour ces.

The follow ng instructions introduce one conpliance check nethod
of conducting eval uati ons of supply and service Federal
contractors and subcontractors. This nmethod will be used to
conduct a limted inspection of certain records required under
the record retention requirenents at 41 CFR 60-1.12.

These procedures address only the portion of the conpliance
check definition which calls for maintenance of records
consistent wwth 41 CFR 60-1.12. Future procedures nmay cover
the other two functions of conpliance checks or focus on the
revi ew of other records required by 8§ 60-1.12.
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2700
(a)

(b)

(c)

GUI DELI NES

Schedul i ng:

Al'l contractors selected for a conpliance check will be sent
a scheduling letter (Figure 2-4) which infornms them of the

| aws enforced by OFCCP, and advi ses them of OFCCP s upcom ng
i nspection of data. Contractors are asked to have avail abl e
for inspection information identified in the letter.

The enclosure to the letter is an informational summary

hi ghli ghting i nportant obligations of Federal supply

and service contractors subject to the regul ati ons enforced

by OFCCP

The date of the onsite inspection should be coordinated

bet ween the Conpliance O ficer and the contractor, but
normal ly a contractor would be given 3 working days’ notice
for the inspection.

Scope of the Conpliance Check:

This conpliance check is an inspection of records to ensure
that they have been maintained by the contractor in
accordance with 41 CFR 60-1.12. The docunents to

be inspected are: a report of results under the
contractor’s prior Affirmative Action Program (41 CFR 60-
1.12(b)); exanples of job advertisements, including |istings
with state enpl oynent services (41 CFR 60-1.12(a)); and
exanpl es of accommodati ons nade for persons with disabil-

ities (41 CFR 60-1.12(a)). |If a contractor was not covered
during the prior AAP year, a prior year report on the AAP
will not be expected to be avail able for inspection.

Onsite Process:

The COw Il have an entrance conference with the conpany
representative, explaining, as necessary, the m ssion of
OFCCP and the contractor’s regul atory requirenents, and the
concept of the conpliance check.

The COw Il then inspect the categories of docunents
requested in the scheduling letter.

The Conpliance O ficer is only inspecting data to see

whet her the contractor has maintai ned sonme records required
by 41 CFR 60-1.12.
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There may be occasi ons when a contractor states in witing
that there was no underutilization identified in the prior
AAP and there were no goals as a result. This information
shoul d be noted on the Conpliance Check Control Sheet under
“additional pertinent information.” However, it is not
necessary for the contractor to provide additional
information on the prior year AAP.

| f, during the course of conducting a conpliance check a CO
observes any obvi ous violations, those violations should

al so be noted on the Conpliance Check Control Sheet under
“additional pertinent information.” The CO should al so

di scuss the violation with the contractor, and inform

hi s/ her ADD/ DD of the violation. Future conpliance

eval uations of the contractor will address any such

vi ol ati on.

| f the contractor does not have all data avail able for

i nspection, the COw Il review the regulatory requirenent(s)
with the contractor which pertains to the m ssing data.

Once it is clear to the COthat the contractor understands
the particul ar recordkeeping requirenment(s) in question, the
contractor will be infornmed that the appropriate corrective
actions will be confirmed in the conpliance check cl osure
letter (Figure 2-5, option (b)). These itens will be noted
on the Conpliance Check Control Sheet (Figure 2-7, item
nunber 9).

Additionally, the COw Il ensure that 1-9 requirenents are
di scussed with the contractor and a copy of the |IRRCA
Handbook for Enployers is provided, but the I-9 forns

t hensel ves will not be inspected.

| nspection of the VETS-100 and EEO-1 reports will not be
conducted during the conpliance check.

The COw Il conplete the Conpliance Check Control Sheet. An
el ectronic version of this formw |l also be used for the
case managenent tracking system

The COw Il explain the closure process to the contractor
representative.

Note: Also please be aware that Conpliance Checks all ow an
excel l ent opportunity for providing contractors with
techni cal assistance, so assistance may be given at any
point in the Conpliance Check process or at a later date. A
contractor’s need for technical assistance should be

i ndi cated on the Conpliance Check Control Sheet (Figure 2-7,
#13), for appropriate follow up.
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2701 CLGSURE - COWPLI ANCE CHECK

(a)

(b)

(c)

Mai nt enance of Data: Figure 2-6 specifies the materials to
be mai ntained in the Conpliance Check fol der.

A hard copy of the Conpliance Check Control Sheet (Figure 2-
7) will be retained in the conpliance check folder, and the
el ectronic version will be conpleted as well.

Al'l conpliance checks will be closed with a closure letter
(Figure 2-5). The letter specifies the finding of

the conpliance check, i.e. whether the contractor nade
avai l abl e for inspection all the data requested in the
scheduling letter. Contractors that fail to allow access
will be selected for another form of conpliance eval uation,
with witten notification. Their failure to respond to
future requests for data pertaining to the Affirmative Action
Programw || normally result in enforcenment proceedings.
However, the conpliance check will be closed. (Reference the
scheduling letter Figure 2-4, and the closure letter, Figure
2-5).
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Fi gure 2-4: COVPLI ANCE CHECK SCHEDULI NG LETTER

VI A CERTI FI ED MAI L
( NUVBER)
RETURN RECEI PT REQUESTED

(Name of CEO

(Title of CEO
(Est abl i shnment Nane)
(Street, Address)
(Gty, State, Zip Code)

Dear (Nanme of CEO:

Your establishnment | ocated at

has been selected by the U S. Departnent of Labor’s Ofice of
Federal Contract Conpliance Progranms (OFCCP) for a conpliance
evaluation in accordance with 41 CFR 60-1.20. The OFCCP
enforces Executive Order 11246, as anended, Section 503 of
the Rehabilitation Act of 1973, as anended, and the Vi et ham
Era Veterans’ Readjustnent Assistance Act of 1974, as anended
(38 U S.C 4212). These |laws require Federal contractors and
subcontractors not to discrimnate and to take affirnmative
action to ensure equal enploynment opportunity for all individ-
ual s, including wonen, mnorities, persons wth disabilities,
and Vi et nam Era and di sabl ed vet erans.

As specified in OFCCP regul ations at 41 CFR 60-1.40, 41 CFR
60-741. 40 and 41 CFR 60-250.5, Federal contractors and sub-
contractors enploying at | east 50 people and having a contract
which totals $50,000 or nore are required to develop witten
affirmative action prograns (AAPs) for each of their estab-
lishments. 1In addition, 41 CFR 60-1.12, 41 CFR 60-741. 80

and 41 CFR 60-250.52 i npose upon Federal contractors and
subcontractors certain record retention obligations. Contractors
must maintain all records relating to personnel or enploynent
activities. Such records provide support data for a contractor’s
AAP, and enable the contractor to docunent and denonstrate non-
discrimnation and affirmative action conpliance.

OFCCP eval uates conpliance through a variety of investigative
procedures: conpliance check, off-site review of records,
focused review, or conpliance review. Under the Executive O der
11246 program a contractor’s conpliance nmay be eval uated under
any one or any conbination of these procedures.
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Fi gure 2-4: COVPLI ANCE CHECK SCHEDULI NG LETTER (conti nued)

At this time your establishnment is scheduled for a conpliance
check under 41 CFR 60-1.20(a)(3) and 60-1.12. This conpliance
check w Il focus on whether certain enploynent records are being
mai nt ai ned by the establishnment in accordance with the

requi renents of the regulations at 41 CFR 60-1.12.

In order to facilitate OFCCP' s conpliance check, please have the
follow ng information available: a report of results under your
prior year’s Affirmative Action Program (41 CFR 60-1.12(b));
exanpl es of job advertisenents, i1ncluding listings wth state
enpl oynent services (41 CFR 60-1.12(a)); and exanples of
accommodati ons nade for persons wth disabilities (41 CFR 60-
1.12(a)). This office wll review the requested records

to ensure they have been nmaintained as required by 41 CFR 60-
1.12. A Conpliance Oficer will contact you shortly to establish
the date and tinme so that your records may be inspected

expedi tiously.

Wil e the conpliance check consists only of this limted

i nspection of data, please note that as a Federal contractor/
subcontractor you are required to conply with all the regul ations
enforced by OFCCP. W are enclosing a summary |ist which high-
lights the regulatory requirenents enforced by OFCCP. More
informati on regarding obligations as a federal contractor may be
found on our website (http://ww.dol.gov/dol/esa), or you nay
request a copy of the regulations fromthis office.

Failure to allow access to your establishment will result in the
sel ection of your establishnent for another, nore in-depth form
of conpliance evaluation. Should this occur, you will be

notified in witing.

| f you have any questions concerning this matter please feel
free to contact (OFCCP contact person’s nanme and tel ephone
nunber) .

Si ncerely,

(Name of District Director)
District Director

Encl osure: Highlights of the Regulatory Requirenments for Federal

Contractors (Figure 2-4a)

NOTE: It is estimated that it will average approxi mately 24 minutes to nmake the requested information

avail able. The collection of information has been approved under OMB nunber 1215-0072, expiration date January
31, 1999. Send any comments concerning this burden estimate or any other aspect of this collection of
information, including suggestions for reducing the burden, to the Ofice of Federal Contract Conpliance
Prograns, Room C-3325, 200 Constitution Avenue, N.W, Washington, D.C. 20210.

PERSONS ARE NOT REQUI RED TO RESPOND TO THI S | NFORVATI ON COLLECTI ON UNLESS | T DI SPLAYS A CURRENTLY VALI D OVB
NUMBER
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Fi gure 2-4a: H GHLI GHTS OF THE REGULATCORY

REQUI REVENTS FOR FEDERAL CONTRACTORS

Devel op and maintain Affirmative Action Prograns (AAPs)
and docunentation of good faith efforts for the current
and precedi ng AAP years (41 CFR 60-1.12(b)).

A. Executive Order 11246 (41 CFR 60-1.40) -
gender, race, religion, national origin

B. Section 503 (41 CFR 60-741.40) — disability status

C. 38 U.S.C. 4212 (41 CFR 60-250.5) — Vietnam Era
and speci al disabled veteran status

Mai nt ai n personnel activity data and support docunentation
(Applicant Flow, Hires, Pronotions fromand into job groups,
Transfers, Term nations) by race and gender for a m ni num of
two years if your corporation has at |east 150 enpl oyees and
$150,000 in contracts; if you have under 150 enpl oyees or

| ess than $150,000 in contracts, data nust be mmintained for
a mni mum of one year (41 CFR 60-1.12(a); 60-2.12).

Conduct annual Adverse |Inpact Analyses if your workforce has
100 or nore enployees (41 CFR 60-3.4).

Preserve all personnel records relevant to conplaints,
conpl i ance eval uati ons or enforcenent actions until
final disposition (41 CFR 60-1.12(a)).

Li st specified enploynment openings with the state enpl oynent
service (41 CFR 60-250.4(b)) and maintain records to
docunent this activity.

File EEO- 1 reports with the Joint Reporting Conmittee
(41 CFR 60-1.7) and retain evidence that the reports
have been fil ed.

File VETS-100 reports with the U S. Departnent of Labor,
O fice of Veterans’ Enploynent and Training Service (41 CFR
61-250. 10), and maintain records of this activity.

Mai nt ai n Enpl oynent Eligibility Verification Forns (Forns |-
9) (8 CFR 274a.2). Reference “Handbook for Enpl oyers” (M
274) for assistance.

Mai nt ai n evi dence that enpl oyees have been notified
of Fam |y and Medical Leave Act of 1993.

A. Poster (29 CFR 825. 300)
B. Handbook or other witten guidance (29 CFR 825. 301)
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Fi gure 2-5: CLOSURE LETTER FOR COVPLI ANCE CHECK

(Name of CEO

(Title of CEO
(Est abl i shnment Nane)
(Street Address)

(Gty, State, Zip Code)

Dear (Name of CEO):

Qur recent conpliance check of (Nane and Location of the

Est abl i shnent revi ewed) has been conpleted. This conpliance
check has been an inspection of sone of the records you are
required to maintain in accordance with OFCCP s recordkeepi ng
requirenents.

[ Sel ect fromthe foll owing choices (a),(b) or (c)]

(a) (for closures with no records m ssing)

During this conpliance check of your establishnent we determ ned
that you have made avail able for inspection the docunents
specified in the scheduling letter for the conpliance check.
Therefore, based on this [imted inspection of the recordkeeping
requi renents under 60-1.12, the conpliance check of your
establishment is closed.

This has been a Iimted docunents review and does not represent a
conpr ehensi ve eval uati on of your enploynent practices and
policies to determ ne conpliance with the requirenents of the
Executive Order and regul ati ons.

[ Optional ]

The O fice of Federal Contract Conpliance Prograns sincerely
appreci ates the cooperati on and courtesi es extended by you and
your staff during the conduct of the conpliance check.

OR

(b) (for closures with data m ssing)

During this conpliance check OFCCP determ ned the [prior year
report, job advertisenents including required |istings of

enpl oynent openings with the State Enpl oynent Service, and/or the
exanpl es of information on acconmobdati ons provided to persons
with disabilities] has/have not been maintained. You are advised
that this/these docunent(s) nust be maintained as required under
41 CFR 60-1. 12.
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Fi gure 2-5: CLOSURE LETTER FOR COMPLI ANCE CHECK (conti nued)

Your representative, [nanme of conpany representative and

title], agreed to future preparation and mai ntenance of this
docunentation on [date of verbal agreement w th conpany
representative]. It is expected that this/these failure(s) to
mai ntai n required docunents wll not be repeated. Based on these
assurances fromyour representative and this limted inspection
of the recordkeeping requirenents under 60-1.12, the conpliance
check of your establishnent is closed.

You may be sel ected for another conpliance eval uation based
on your failure to have available for inspection the requested
itens. |If you are selected you will be notified in witing.

This has been a limted docunents review and does not represent a
conpr ehensi ve eval uati on of your enploynent practices and
policies to determ ne conpliance with the requirenents of the
Executive Order and regul ati ons.

or

(c) (failure to allow access):

You failed to all ow access to your establishnment for inspection
of the requested materials. Your failure to allow access w |
result in the selection of your establishnment for another form of
conpliance evaluation. Wen you are selected for another

eval uation you will be notified in witing. Failure to respond
to future requests for data relevant to your conpliance with the
| aws enforced by OFCCP will normally result in enforcenent
proceedings. At this time the conpliance check of your
establishment is closed.

Si ncerely,

(Name of District Director)
District Director

cc: (as appropriate)
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Fi gure 2-6: MAI NTENANCE OF DATA/ COMPLI ANCE CHECK FOLDER

Following is a list of materials to be maintained in the case
file for all Conpliance Checks:

Fol der #1: Left Side of Fol der: Ri ght Si de of Fol der:
(A) Selection (A) Copy of Scheduling
| nformati on Letter
(B) Conpliance Check (B) Copy of d osure
Control Sheet Letter
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Figure 2-7: COWPLI ANCE CHECK CONTROL SHEET

General Information

CRI' S Nunber: Modul e | D: CO Number:

Contractor: Tel ephone #:

Contact Name and Titl e:

Addr ess:

Review Type (1): __ Initial or ___ FollowUp

Revi ew Type (2): Non-Construction

Revi ew Reason: Conpliance Check Last Revi ew Dat e:
DUNS Nunber: EEOC-1 Nunber :

El N Nunmber : SI C Code: MBA Code:

Tot al Enpl oyees: Total Mnority: Total Fenal e:
Multiple Facility: __ Yes ____No

Date Scheduling Letter Mailed to Contractor:

Dat e of tel ephone contact with contractor informng of
schedul i ng conpl i ance check:

Date of Onsite:

Fi ndi ngs
Dat a i nspect ed: YES NO N A

¢ information on prior year report

¢ job advertisenents including
evidence of job listings with
State Enpl oynent Service

¢ accommodations for individuals
with disabilities




2-78

Revi sed 9-98



Figure 2-7: COVPLI ANCE CHECK CONTROL SHEET (conti nued)

CO Recommendation for Cl osure:

e If noitenms mssing, |eave bl ank.

e |If prior year report mssing (unless contractor was not

covered in prior year), check under Executive Oder
col umm.

e If job listings informati on m ssing, check under 4212

col umm.
« |If accommodations information m ssing, check under
Section 503 col umm.

« If contractor refuses to grant access, check appropriate

space.

E.O 11246 4212 Secti on
( Sex/ Race) 503

Recor dkeepi ng

(Checki ng one of the above spaces wll place the contractor into
a pool for further evaluation.)

Failure to Gant

Access

(Checki ng the space above wll indicate the contractor wll be
sel ected for another conpliance evaluation nethod.)

Need for Technical Assistance indicated: Yes No

Addi tional Pertinent |Information:

Date Closure Letter |Issued to Contractor
Hour s

Onsite: Travel Tine: Ofsite: Tot al :
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